
STATE OF NEW YORK

STATE TAJ( COMMISSION

In the Mat ter  of  the Pet i t ion
o f

I"lathew Andruk
d /b /a  Ma t t y r s  T ruck ing  Co .

for  Revis lon of  Determinat ions or  for  Refund
of  Highway Use Tax under Ar t ic le  21 of  the
Tax Law for  the PerLod October 1979 through
Sep tember  L982 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she i-s an employee of the State Tax Cornmisslon, that he/she is over 18 years
of age, and that on the 3lst  day of August,  1987, he/she served the wlthin
not lce of Decision by cert i f ied mai l  upon Mathew Andruk, dlb/a Mattyrs Trucklng
Co. the pet i t ioner i -n the within proceeding, by enclosing a true copy thereof
in a securely sealed postpaid wrapper addressed as fol lows:

Mathew Andruk
d/b /a  Mat ty rs  TruckLng Co.
86 Malba Drive
Malba ,  NY 11357

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper ls the last known address
of  the  pe t i t ioner .

before me th ls
o f  Augus t ,  L987 .

Sworn to
3 l s t  d a y



S T A T E  O F  \ I E W  T O  R K
s T A T E  T 4 X  C 0 M U T S S I 0 N

A L B A N Y ,  N E i l  Y o R K  1 2 2 2 7

August  31 ,  1987

Mathew Andruk
d/b /a  Mat ty fs  Truck ing  Co.
86 Malba Drive
.{alba, NY 11357

Dear Mr.  Andruk:

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi.th.

You have now exhausted your right of revlew at the admlnistrative level.
Pursuant to sect ion(s) 510 of the Tax Law, a proceeding in court  to review an
adverse decLsion by the Stat.e Tax Cornmission may be instituted only under
Art ic le 78 of.  the Civl1 Pract lce Law and Rules, and must be comrnenced ln the
Supreme Court of  the State of New York, Albany County, within 30 days from the
date  o f  th is  no t ice .

Inguiries concerning the comput.ation of t.ax due or refund allowed ln accordance
wi th th is  decis ion may be addressed to:

NYS Dept. Taxati-on and Flnance
Audit Evaluation Bureau
Assessment Review Unit
Bui ldlng / i  9,  State Campus
Albany, New York 12227
Phone i t  (518)  453-430r

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i - t ion

o f

MATITEW ANDRUK
D/B/A MATTYIS TRUCKING CO.

for  Revis ion of  Determinat ions or  for  Refund
of Highway Use Tax under Article 2L of the Tax
Law for  the Per iod October 1979 through
September 1982.

DECISION

Peti t ioner,  Mathew Andruk d/b/a Mattyrs Trucki .ng Co.,  86 Malba Drive,

Malba, New York 11357, f i led a pet i t ion for revision of determinat ions

or for refund of highway use tax under Article 2L of the Tax Law for the

per iod  October  1979 th rough Septenber  1982 (F i le  No.  52998) .

A hearing was held before Frank A. Landers, I lear ing Off icerr at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New York

on June 18 ,  1986 a t  10 :45  A.M.  and cont inued on  June 10  '  L987 a t  10 :45  A.M.

Pet i t ioner appeared pro se. The Audit  Dlvis ion appeared by John P. Dugan,

Esq. (Mark F. Volk,  Esq. and Mlchael Alexander,  Esq. of counsel) .

ISSUE

trJhether assessments

pet l t loner and based on

of truck mi-leage tax and fuel use tax Lssued to

a  f ie ld  aud i t ,  were  cor rec t .

FINDINGS OF FACT

1. Pet, i t ioner,  Mathew Andruk d/b/a Matty 's Trucking Co. '  oPerates a

trucking business, delivering lumber to retailers in the Metropolltan New York

City area, including port ions of New York, New Jersey and Connect icut.

2.  A truck ni leage tax audit  of  pet i t ioner was performed in conjunct ion

wlth the audit  of  an aff i l iated carr ier,  Timber Transport  Corp. Pet i t ioner had
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permi ts  for  seven t ractors and e ight  t ra i lers,  however not  a l l  t ractors and

tra i lers were used dur ing the audi t  per iod.

3.  The audi tor  found that  pet i t loner  d id not  keep odometer  or  hubometer

readings.  Pet i t ioner  recorded mi leage based on d is tances comPuted f rom a

uoving industry  guide.  The guide calculated mi leage f rom one locat lon to

another  based on the shor test  rn i leage f ron point  to  point .  I t  d id not  a l low

for the use of expressr^rays which would require less driving tine but would

resul t  in  greater  mi leage.

4.  The audi tor  found to l l  receipts which he could not  match to recorded

trips and also found that some fuel purchases were made on days when no trips

were  reco rded .

5.  In  v iew of  the above,  the audi tor  found that  mi leage records were

unrel iable and decided to use 1980 as a test  vear  to determine i f  addi t lonal

t ruck mi leage tax and fuel  use tax were due.

6.  Mi leage was determined as fo l lows:  Tota l  fuel  expense f rom

pet i t ioner fs  Federal  tax return for  the year  1980 was used as a star t ing point .

From th is ,  the audi tor  deducted a l l  non-diesel  fuel  purchases to a l low for

vehic les which d id not  have t ruck u i leage tax permi ts ,  resul t ing in  net  d iesel

f ue l  pu rchases  o f  $191428 .00 ,  Th i s  was  d i v i ded  by  t he  ave rage  es t ima ted  re ta i l

p r i ce  o f  $1 .35  pe r  ga l l on  t o  a r r i ve  a t  14 ,391  ga l l ons .  Nex t ,  t he  aud i t o r

computed the number of  mi les t raveled by us ing a factor  of  f ive mi les per

ga l l on ,  due  to  a  l ack  o f  f ue l  consumpt ion  reco rds .  Th i s  resu l t ed  i n  71 '955

audi ted mi les.  Af ter  deduct ing mj- les repor ted on pet i t ioner 's  Combined Truck

Mi leage and Fuel  Use Tax Return,  Forn MT-903 (30,049),  repor ted out-of -s tate

m i l es  (5 ,137 )  and  New York  S ta te  Th ruway  c red i t  m i l es  (2 ,057 ) '  ne t  add i t i ona l

New York  S ta te  m i l es  we re  found  to  be  34 ,712 .
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7.  Calculat ion of  Truck Mi leage Tax

Peti-t ioner reported on the maxi-mum gross weight basis rt ith 502 of mileage

treated as laden and 50% as unladen.

a. Slnce pet i t ioner did not retain records as to which tractor
was pul l ing which trai ler on a part icular t r ip,  the auditor
could not use the weight stated on the perni t  to calculate the
exact rnileage vj-a the chart on the back of the tax return.
Therefore, the auditor used the unident i f led rate of .0325 per
mi le  mu l t ip l ied  by  17 ,356 laden mi les  (502 o t  34 ,712 aud i ted
addit ional mi leage) and calculated an addit lonal laden tax of
$ s 6 4 . 0 7 .

b. Pet i t ionerfs heavlest t ractor weighed 12rO00 pounds and his
heav ies t  t ra i le r  we ighed 10 ,500 pounds,  a  to ta l  o f  22 ,500 pounds.
Accordlngly,  the auditor used the rate of .008 per rni le mult lp l ied
by 17r356 unladen miles and calculated addit ional unladen tax of
$  1 3 8  . 8 s  .

c.  Total  addit ional t ruck ni leage tax due for 1980 vas $702.92.
Truck mi leage tax paid for 1980 was $546.98, result ing Ln an
e r r o r  r a t i o  o f  1 2 8 . 5 I 7 " .

d .  The t ruck  mi leage tax  e r ro r  ra t io  o f  128.512 was app l ied  to
the truck mi leage tax paid for the period October l ,  1979
through December  31 ,  L982 o f  $ I ,647.41 ,  resu l t ing  in  add i t lona l
aud i ted  t ruck  ur i leage tax  o f  $2 ,117.09 .

e .  An assessment  o f  unpa id  t ruck  mi - leage tax  o f  $2 'L17.09 ,  p lus
penalty and interest '  was issued to pet i t ioner on March 30'
1 9 8 4 .

8. Calculat ion of Fuel Use Tax

a. The auditor added back the New York State Thruway mileage
of 2,057 to the addit lonal audited mi les of 34,7L2 to f l r rd
add i t iona l  aud i ted  fue l  use  tax  mi les  o f  36 ,769 fo r  1980.

b. Since reported New York Stat,e fuel  use tax ur i leage for 1980
was 32 ,105,  th is  resu l ted  in  an  er ro r  ra t io  o f  114.537" .

c.  New York Stat.e purchases clained on pet i t ionerrs or iginal
return \ tere recomputed using the error rat io of 114.53% and a
consumpti-on factor of 5 mi les per gal lon, result ing in addit ional
f u e l  u s e  t a x  d u e  o f  $ 2 , 1 4 6 . 4 2 .

d. On March 30, 1984 the Audit  Divis ion issued an assessment
of unpaid fuel  use tax against pet i t ioner for the period
October  L979 th rough Septeabet  1982 o t  $2 ,146.42 ,  p lus  pena l ty
and interest.
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CONCLUSIONS OF LAW

A. That pet i t ioner fai led to keep accurate records as required by Tax Law

$ 507 and 20 NYCRR 483.I  et  seq. Accordingly,  pursuant to Tax Law S 510, l t

was proper for the Audit  Divis ion to est imate truck mi- leage tax and fuel use

tax from such information as \ , ras avai lable. (Llonel Leasing Industr ies Co.,

Inc .  v .  S ta te  Tax  Conrn iss ion ,  105 AD2d 581. )

B. That  the audi- t  methods ut i l ized rdere proper and pet l t ioner  has fa i led

to show that  the audi t  was erroneous.

C.  That  the pet i t ion of  Mathew Andruk d/b/a Mat ty fs  Trucking Co.  is

denied and the assessments of truck urileage tax issued under Tax Law S 503 and

fuel  use tax issued under Tax Law $ 503-a are susta ined.

DATED: Albany, New York STATE TAX COMMISSI0N

AUo 3 11987
PRESIDENT


